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INTRODUCTION 

 Regulating mining operations on lands within the National Forest System 

requires the U.S. Forest Service (“Service”) to balance the public interest in promoting 

the development of mineral resources and the sometimes competing public interest in 

managing surface resources.  Congress has long recognized the importance of fostering 

the development of mineral resources, and it has authorized miners to explore for 

minerals and mine on certain federal lands, including National Forest System lands.  

Congress has also tasked the Service with protecting those lands from destruction and 

depredation, granting the Service the authority to adopt rules and impose reasonable 

restrictions on mining operations. 

 At issue here is the Service’s review and approval of Rosemont Mining 

Company’s plan to conduct copper mining operations in the Coronado National Forest 

and adjoining lands in Arizona.  The Service’s review of Rosemont’s mining plan of 

operations (“mining plan”) correctly recognized that the company’s operations were 

authorized by the Mining Law of 1872 (“the Mining Law”).  The Service ultimately 

approved a modified version of Rosemont’s mining plan that included numerous 

restrictions designed to minimize adverse environmental impacts to the Coronado 

National Forest.  The Service’s review of Rosemont’s plan adhered to applicable 

statutes and regulations, and the agency’s approval of the plan was reasonable. 
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2 

 The district court’s decision to the contrary rested on a fundamental 

misinterpretation of the Mining Law and the regulatory scheme applicable to the 

Service’s review of mining plans.  That decision should be reversed. 

STATEMENT OF THE ISSUES 

 1. Whether the district court erred in holding that the Service must 

investigate the validity of Rosemont’s mining claims before approving Rosemont’s 

proposed placement of waste rock and tailings on National Forest System lands open 

to mining under the Mining Law. 

 2. Whether the district court erred in concluding that the Service should have 

analyzed parts of Rosemont’s mining plan under its Part 251 special use regulations, 

which expressly exclude mining operations. 

 3. Whether the district court erred in conducting its own de novo review of 

the administrative record and concluding that there was no evidence that Rosemont’s 

mining claims contained valuable mineral deposits. 

STATEMENT OF JURISDICTION 

 (a) The district court had subject matter jurisdiction under 28 U.S.C. § 1331 

because Plaintiffs’ claims arose under several federal statutes, including the Organic 

Administration Act of 1897 (“Organic Act”), 16 U.S.C. § 551; the National 

Environmental Policy Act of 1969 (“NEPA”), 42 U.S.C. §§ 4321 et seq.; and the 

Administrative Procedure Act (“APA”), 5 U.S.C. § 706(2).  See 2 Excerpts of Record 

(“E.R.”) 130–42, 179, 228–34. 
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 (b) The district court’s judgment was final because it resolved two of three 

consolidated cases.  1 E.R. 3, 39–40 & n.16; see also Hall v. Hall, 138 S. Ct. 1118, 1131 

(2018).  This Court has jurisdiction under 28 U.S.C. § 1291. 

 (c) The judgment was entered on August 2, 2019.  1 E.R. 3.  Intervenor-

Defendant Rosemont Copper Company timely filed a Rule 59(e) motion to alter or 

amend the judgment on August 30, 2019.  The district court denied that motion on 

October 28, 2019.  1 E.R. 1–2.  The Service filed its notice of appeal on December 23, 

2019, or 56 days later.  2 E.R. 41–47.  The appeal is timely under Federal Rule of 

Appellate Procedure 4(a)(1)(B) and (a)(4)(A)(iv).  This Court consolidated the Service’s 

appeal with Rosemont’s timely filed appeal.  DktEntry 21 (Mar. 12, 2020). 

PERTINENT STATUTES AND REGULATIONS 

 All pertinent statutes and regulations are in the Addendum following this brief. 

STATEMENT OF THE CASE 

A. Statutory and regulatory background 

 This case involves the interplay between several statutes and regulations relating 

to mining and to the management of National Forest System lands. 

1. The Mining Law of 1872 

 “It is hard to understand this dispute about a relatively arcane area of law without 

reference to history.”  United States v. Shumway, 199 F.3d 1093, 1097 (9th Cir. 1999).  

“For nearly a century there was practically no legislation on the part of congress for the 

disposal of mines or mineral lands.”  Del Monte Mining & Milling Co. v. Last Chance Mining 
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& Milling Co., 171 U.S. 55, 61 (1898).  It was well known that explorers searched the 

public domain for minerals and asserted possessory rights to any deposits they 

discovered.  Id. at 62.  These miners developed their own rules and customs, which 

courts “enforced as valid.”  Id.; accord Shumway, 199 F.3d at 1097–99.  As a result, “vast 

mining interests [grew] up, employing many millions of capital, and contributing largely 

to the prosperity and improvement of the whole country” — all “without interference 

by the national government [and] under its implied sanction.”  Sparrow v. Strong, 70 U.S. 

(3 Wall.) 97, 104 (1865) (describing “public history” of mineral development). 

 Congress enacted the first statute addressing mineral extraction in 1866.  Del 

Monte, 171 U.S. at 62–63.  Rather than adopt a legislative scheme that “might have 

preserved more government authority or revenue,” however, “Congress expressly 

adopted the ‘local customs or rules of miners.’ ”  Shumway, 199 F.3d at 1098.  The “Lode 

Law” declared that “the mineral lands of the public domain, both surveyed and 

unsurveyed,” are “free and open to exploration and occupation,” subject “to the local 

customs or rules of miners,” as long as they do not “conflict with the laws of the United 

States.”  Lode Law of 1866, ch. 262, 14 Stat. 251, 251. 

 Congress further cemented this system of self-initiated rights in the Mining Law 

of 1872, 30 U.S.C. §§ 22–54.  Like the Lode Law, the Mining Law contains “an express 

invitation to all qualified persons to explore the lands of the United States for valuable 

mineral deposits.”  Union Oil Co. v. Smith, 249 U.S. 337, 346 (1919); accord Andrus v. Shell 

Oil Co., 446 U.S. 657, 658 (1980) (the Mining Law “provides that citizens may enter and 
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explore the public domain, and search for minerals”); Cole v. Ralph, 252 U.S. 286, 294 

(1920) (similar).  It embraces “the local customs or rules of miners in the several mining 

districts, so far as the same are applicable and not inconsistent with the laws of the 

United States.”  30 U.S.C. § 22.  The Mining Law recognizes two types of self-initiated 

rights — (1) free access to federal land and (2) the right to establish property rights to 

that land. 

 First, § 22 provides that “all valuable mineral deposits in lands belonging to the 

United States . . . shall be free and open to exploration and purchase, and the lands in 

which they are found to occupation and purchase,” subject to applicable regulations 

and laws.  In short, the Mining Law invites and authorizes U.S. citizens (and those who 

have declared their intention to become citizens) to enter and occupy “free and open” 

lands for mining purposes “under regulations prescribed by law.”  Id.1 

 Second, the Mining Law grants miners the option to establish and protect a 

property right to lands explored and occupied by staking or “locating” mining claims.  

Id. §§ 23, 26, 35, 36; see also Shumway, 199 F.3d at 1095 (noting that mining claims are 

“vested possessory rights” and recognized interests in real property).  Miners locate a 

mining claim by following certain procedures, including posting notice, marking claim 

boundaries, recording with the county, and meeting other statutory or regulatory 

                                           
1 As discussed below (pp. 23–24), the government may withdraw lands from the 
operation of the Mining Law.  In this brief, “open lands” refer to lands subject to the 
Mining Law that have not been withdrawn. 
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requirements.  Shumway, 199 F.3d at 1099 (describing “location”).  The staking of a 

mining claim protects the claimant against competing miners.  See, e.g., Belk v. Meagher, 

104 U.S. 279, 283–84 (1881). 

 To secure enforceable property rights, however, the mining claimant must do all 

of the above and make a “discovery” of a valuable mineral deposit.  30 U.S.C. § 23; Best 

v. Humboldt Placer Mining Co., 371 U.S. 334, 336 (1963).  A discovery is the identification 

of a mineral deposit valuable enough that a prudent person would justifiably expend 

more labor and money to develop it.  See Coleman v. United States, 390 U.S. 599, 600–03 

(1968).  Courts have refined this to require a mineral deposit that can be extracted and 

marketed at a profit.  Id.; Chrisman v. Miller, 197 U.S. 313, 320–22 (1905). 

 The Secretary of the Interior has primary jurisdiction to determine the validity of 

a mining claim, Cameron v. United States, 252 U.S. 450, 460 (1920), even when miners 

locate claims on National Forest System lands, see Clouser v. Espy, 42 F.3d 1522, 1525 

(9th Cir. 1994).  A validity determination is an administrative process that begins with 

a mineral examination, including an on-the-ground examination to sample and test for 

the presence of a valuable mineral deposit.  See Freeman v. U.S. Department of Interior, 83 

F. Supp. 3d 173, 178–80 (D.D.C. 2015) (describing administrative process), aff’d, 650 

Fed. Appx. 6 (D.C. Cir. 2016). 

 Although Interior has the authority to determine a mining claim’s validity at any 

time (and the Service may ask it to do so), Best, 371 U.S. at 339–40, the agency rarely 

conducts validity exams unless required.  The two most common circumstances in 
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which validity exams are required are (1) when the government has withdrawn lands 

from the Mining Law and a miner claims to have rights preexisting the withdrawal, see, 

e.g., National Mining Ass’n v. Zinke, 877 F.3d 845, 858 (9th Cir. 2017); and (2) before the 

United States “patents” a claim (i.e., conveys full fee title to the land), see McMaster v. 

United States, 731 F.3d 881, 884 (9th Cir. 2013). 

 The Mining Law also grants citizens the opportunity to establish property rights 

in “mill sites.”  30 U.S.C. § 42.  This type of mining claim covers up to five acres of 

non-mineral lands used for “mining or milling” purposes — that is, for operational 

facilities.  Id.; 43 C.F.R. §§ 3832.32, 3832.34(a); Swanson v. Babbitt, 3 F.3d 1348, 1350 (9th 

Cir. 1993) (“A mill site is a tract of land, not to exceed five acres, on which can be placed 

processing facilities and other structures used to support the extraction of minerals 

from the claim.”).  Mining claimants may stake as many mill sites as they reasonably 

need for mining operations.  43 C.F.R. § 3832.32. 

 Owners of mining claims and mill sites may decide to “patent the claim, thereby 

purchasing from the Federal Government the land and minerals and obtaining ultimate 

title to them.”  United States v. Locke, 471 U.S. 84, 86 (1985).  But a mining claimant need 

not apply for or obtain a patent, and many miners complete mining operations on 

federal lands without patenting any mining claims.  Id.; cf. Consolidated Appropriations 

Act, 2019, Pub. L. No. 116-6, § 404(a), 133 Stat. 13, 258 (generally prohibiting the use 

of appropriated funds to accept or process mining patent applications). 
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2. Surface Resources Act of 19552 

 In 1955, Congress enacted the Surface Resources and Multiple Use Act, 30 

U.S.C. §§ 611–615, which made clear that a claimant may not use his unpatented mining 

claims “for any purpose other than prospecting, mining or processing operations and 

uses reasonably incident thereto,” id. § 612(a). 

 The Act also confirmed that the Service may permit and manage non-mining 

uses on the surfaces of mining claims located on National Forest System lands.  Id. 

§ 612(b).  Although the Mining Law originally granted miners “exclusive” use of their 

claims, id. § 26, the Surface Resources Act made clear that the use was in fact non-

exclusive, id. § 612(b).  On claims located after 1955, therefore, the United States may 

use the surface of a claim and may grant the public the right to use it as well — as long 

as that use does not “endanger or materially interfere with prospecting, mining or 

processing operations or uses reasonably incident thereto.”  Id.; see also United States v. 

Curtis-Nevada Mines, Inc., 611 F.2d 1277, 1283–86 (9th Cir. 1980).  Congress did not 

intend the Act to affect a miner’s right to develop mineral deposits and use federal lands 

for mining purposes.  Rather, Congress intended the Act to “strike[] a balance . . . 

between competing surface uses, and surface versus subsurface competing uses.”  

S. Rep. No. 84-554, at 9 (1955). 

                                           
2 This statute is also called “the Surface Use Act,” “the Multiple Use Act,” or “the 
Common Varieties Act.” 
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3. The Forest Service Organic Administration Act and the 
Service’s Part 228A regulations 

 The Organic Act of 1897 extended the rights conferred by the Mining Law to 

the national forests.  16 U.S.C. § 482; Wilderness Society v. Dombeck, 168 F.3d 367, 374 

(9th Cir. 1999).  The Act imposes a dual mandate on the Service to protect national 

forests from destruction while allowing mineral exploration and mineral resource 

development under the Mining Law.  United States v. Weiss, 642 F.2d 296, 299 (9th Cir. 

1981) (opining that the “important interests” of mining and national forests “were 

intended to and can coexist”); Okanogan Highlands Alliance v. Williams, 236 F.3d 468, 478 

(9th Cir. 2000) (reiterating that the Act advances “the ‘important and competing 

interests’ of preserving forests and protecting mining rights” (quoting Weiss, 642 F.2d 

at 299)).  After all, national forests “are not parks set aside for nonuse, but have been 

established for economic reasons.”  United States v. New Mexico, 438 U.S. 696, 708 (1978). 

 The Organic Act directs the Service to “make provisions for the protection 

against destruction by fire and depredations upon the public forests and national 

forests” and to make regulations necessary “to regulate their occupancy and use and to 

preserve the forests thereon from destruction.”  16 U.S.C. § 551.  But the Act includes 

an express carve-out for mining, providing that the Service may not “prohibit any 

person from entering upon such national forests for all proper and lawful purposes, 

including that of prospecting, locating, and developing the mineral resources thereof,” 

as long as the person complies with applicable rules and regulations.  Id. § 478. 
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 In 1974, the Service promulgated surface use regulations under its Organic Act 

authority.  36 C.F.R. Part 228, Subpart A (“Part 228A regulations”).  Those regulations 

“set forth rules and procedures through which use of the surface of National Forest 

System lands in connection with operations authorized by” the Mining Law “shall be 

conducted.”  Id. § 228.1 (emphasis added).  The regulations do not, however, “provide 

for the management of mineral resources” because “the responsibility for managing such 

resources is in the Secretary of the Interior.”  Id. (emphasis added).  They also 

“recognize[] that prospectors and miners have a statutory right, not mere privilege, 

under the 1872 mining law and the [Organic Act], to go upon and use the open public 

domain lands of the National Forest System for the purposes of mineral exploration, 

development and production.”  39 Fed. Reg. 31,317 (Aug. 28, 1974). 

 The Service designed its Part 228A regulations to ensure that mining operations 

are “conducted so as to minimize adverse environmental impacts on National Forest 

System surface resources.”  36 C.F.R. § 228.1.  The regulations apply to “[a]ll functions, 

work, and activities in connection with prospecting, exploration, development, mining 

or processing of mineral resources and all uses reasonably incident thereto, including 

roads and other means of access on lands subject to” the regulations, “regardless of 

whether said operations take place on or off mining claims.”  Id. § 228.3(a); see also id. 

§ 228.2. 

 Anyone wishing to conduct mining operations that will likely cause “significant 

disturbance of surface resources” must submit a mining plan to the Service for 
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approval.  Id. § 228.4(a)(3).  The regulations set out detailed requirements for a mining 

plan and for the Service’s review of a proposed plan.  Id. §§ 228.4(c)–(f), 228.5.  They 

also require operations to be conducted “where feasible” to “minimize adverse 

environmental impacts on National Forest surface resources.”  Id. § 228.8 (listing 

specific resources, like air and water quality, solid waste disposal, scenic values, and 

fisheries and wildlife habitat).  An operator must show in its mining plan how those 

requirements will be met.  Id. § 228.4(c)(3).  After the Service completes its review of a 

proposed plan, including any required NEPA analysis, the Service may approve the plan 

or notify the operator of any changes or additions required to meet the purpose of the 

regulations.  See id. § 228.5(a)(1), (3). 

4. The National Environmental Policy Act 

 NEPA seeks to ensure that federal agencies consider the environmental impacts 

of proposed major federal actions.  42 U.S.C. § 4332(C); accord Winter v. NRDC, Inc., 

555 U.S. 7, 16 (2008).  The statute does not mandate any specific substantive results, 

“but simply provides the necessary process.”  Neighbors of Cuddy Mountain v. Alexander, 

303 F.3d 1059, 1070 (9th Cir. 2002) (internal quotation marks omitted). 

 NEPA requires agencies to analyze the environmental consequences of a 

proposed federal action.  Id.  When an agency determines that a particular federal action 

will have significant environmental impacts, it must prepare an Environmental Impact 

Statement (“EIS”).  42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1502.1.  Under current NEPA 

regulations, an EIS must evaluate the direct effects, indirect effects, and cumulative 
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impacts of a range of alternatives consistent with the nature and scope of the proposed 

action.  40 C.F.R. §§ 1502.14, 1508.7, 1508.8; Westlands Water District v. U.S. Department 

of Interior, 376 F.3d 853, 865 (9th Cir. 2004). 

B. Factual background 

 Rosemont submitted a preliminary mining plan to the Service for its approval in 

2007.  3 E.R. 264–67; 5 E.R. 695 n.4.  The plan proposed developing an open pit mine 

to recover an estimated 5.88 billion pounds of copper, 80 million ounces of silver, and 

194 million pounds of molybdenum.  5 E.R. 696.  The mining operations will occur on 

federal lands that are part of the Coronado National Forest and on adjacent and 

intermingled state and private lands located within the boundaries of the forest.  

3 E.R. 270; 5 E.R. 696. 

 On June 6, 2017, the Forest Supervisor for the Coronado National Forest issued 

a Record of Decision (“ROD”) responding to Rosemont’s proposed mining plan and 

amending the forest management plan.  5 E.R. 681–822.  This decision was the 

culmination of more than a decade of study, resulting in a 2,400-page EIS.  3 E.R. 331–

52.  It rejected Rosemont’s proposed plan and selected an alternative configuration 

called the “Barrel Alternative.”  5 E.R. 704.  The Service conditioned its approval on 

multiple “mitigation and monitoring measures” and directed Rosemont to make other 

necessary changes and additions to satisfy the Service’s Part 228A regulations and other 

applicable laws.  Id.  The Service instructed Rosemont to submit a revised mining plan 

that included the Service’s required changes.  5 E.R. 695 n.4. 
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 As detailed in the ROD, the project would consist of an open pit; a processing 

plant and associated facilities; transmission lines for power and water; and waste rock 

and tailings facilities.  5 E.R. 696.3  The pit would be approximately 3,000 feet deep and 

6,500 feet in diameter, encompassing roughly 955 acres of public and private land.  

5 E.R. 725.  The waste rock and tailings facilities would house nearly two billion tons 

of material that will remain after ore processing, 5 E.R. 723, and would be located on 

2,447 acres of National Forest System lands, 4 E.R. 552. 

 The core of the project area, including the mine pit, covers a mix of federal, state, 

and private lands.  5 E.R. 725.  In total, the project will disturb 5,431 acres of land, 

including 1,197 acres of private land (including patented claims) owned by Rosemont 

and 3,653 acres of National Forest System land.  5 E.R. 725–26; see also 5 E.R. 697 (map 

identifying affected parcels).  The affected National Forest System lands are open to 

mining, and Rosemont has located unpatented mining claims on those lands.  

3 E.R. 259; 4 E.R. 517; 5 E.R. 707, 772–73.  Rosemont proposes to place its waste rock 

and tailings facilities on some of those unpatented claims.  4 E.R. 672; 5 E.R. 697, 707. 

 In the Service’s understanding of the law (at issue in this appeal), its review of 

the proposed mining plan gave the Service no reason to investigate the validity of 

Rosemont’s unpatented mining claims — that is, whether the claims contained 

                                           
3 “Waste rock” is rock that either contains no valuable minerals at all or contains 
minerals that would not be economical to remove.  4 E.R. 547.  “Tailings” are the 
materials that remain once valuable minerals have been extracted from ore.  4 E.R. 545. 

Case: 19-17585, 06/15/2020, ID: 11722593, DktEntry: 24, Page 26 of 96



 

14 

marketable mineral deposits.  That is because it “is not . . . necessary to have a mining 

claim to explore for, process, and recover locatable minerals from Forest Service lands 

if the land is open to mineral entry.”  4 E.R. 501; accord 3 E.R. 259; 5 E.R. 705. 

 In its NEPA analysis, the Service considered six alternatives, including a no-

action alternative and Rosemont’s proposed design.  5 E.R. 754-62.  The Barrel 

Alternative ultimately selected by the Service was the one that, in the Service’s judgment, 

best addressed impacts on “biological resources, cultural resources, and the surface 

water component of water resources.”  5 E.R. 707.  As the Service explained, the Barrel 

Alternative “reduce[s] impacts, compared with other alternatives, while allowing the 

proponent to develop its mineral resources in a manner that is consistent with 

applicable laws and regulations.”  5 E.R. 722.  For example, the Barrel Alternative “will 

result in the smallest amount of acres directly disturbed,” 5 E.R. 708, and requires 

Rosemont to implement a robust mitigation and monitoring plan, 4 E.R. 553–660; 

5 E.R. 707. 

 Rosemont submitted a revised final mining plan incorporating the Barrel 

Alternative and the necessary mitigation measures, and the Service approved that plan 

on March 20, 2019.  See 2 E.R. 48–66. 

C. Proceedings below 

 Several environmental groups and Indian tribes (“Plaintiffs”) filed three separate 

lawsuits in the District of Arizona challenging the Service’s analysis as well as the U.S. 

Fish and Wildlife Service’s related analysis under the Endangered Species Act (“ESA”).  
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Plaintiffs asserted that the agencies misapplied the Mining Law, the Organic Act, the 

Surface Resources Act, NEPA, the ESA, and other federal statutes.  The district court 

consolidated the three cases.  Rosemont intervened as a defendant and asserted a cross-

claim against the Fish and Wildlife Service.  In 2019, two other lawsuits challenging the 

Clean Water Act permit issued by U.S. Army Corps of Engineers for the project were 

filed, consolidated, and stayed.  Those cases are not at issue. 

 The parties filed cross-motions for summary judgment in the consolidated cases.  

On July 31, 2019, the district court granted Plaintiffs’ motions in two of the three cases 

and vacated and remanded the Service’s ROD and EIS.  That decision is at issue in this 

appeal.  The court decided the remaining case on February 10, 2020, granting partial 

summary judgment to the Center for Biological Diversity on three of its ESA claims.  

Center for Biological Diversity v. U.S. Fish & Wildlife Service, No. CV-17-00475-TUC-JAS, 

2020 WL 620834 (D. Ariz. Feb. 10, 2020).  That decision is not at issue.4 

 In the July 2019 decision on appeal, the district court held that the Service’s 

failure to assess the validity of the claims that Rosemont proposed to use for its waste 

rock and tailings area amounted to an abdication of the Service’s responsibilities under 

the Organic Act.  1 E.R. 26–35.  As the court saw it, the Service may not approve a 

mining plan “without first determining who may, as a right, use the surface.”  1 E.R. 26.  

                                           
4 Federal defendants acceded to the remand in No. CV-17-00475-TUC-JAS.  Rosemont 
has separately appealed the court’s grant of summary judgment in the Fish and Wildlife 
Service’s favor on its cross-claim challenging the Service’s designation of critical habitat 
for the jaguar. 
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The court concluded that Rosemont would have a right to use the surface of National 

Forest System lands for its waste rock and tailings facilities only if they were placed 

within the boundaries of valid mining claims — that is, claims containing a discovery 

of valuable mineral deposits.  1 E.R. 28–29. 

 The district court reviewed the record for evidence that the federal lands that 

Rosemont proposed to use for its waste rock and tailings facilities did in fact include 

valuable mineral deposits.  1 E.R. 30–33.  Ultimately, the court concluded that “the 

record contains no information to show Rosemont discovered a valuable mineral 

deposit within the ore processing, or tailings and waste rock pile areas.”  1 E.R. 33.  

Thus, the court reasoned, there was “no basis upon which the Forest Service could find 

the Mining Laws would authorize” Rosemont’s use of those lands.  Id. 

 The district court also ruled that because Rosemont’s use of the lands for its 

waste rock and tailings facilities was “unauthorized” under the Mining Law, the Service 

erred in applying its Part 228A regulations to its review of those elements of Rosemont’s 

mining plan.  In the court’s view, any use not regulated under the Part 228A regulations 

falls under the Service’s Part 251 “special use” regulations.  1 E.R. 36–37.  The court 

then held that the Service’s failure to apply those regulations to parts of the Rosemont’s 

mining plan “infected the FEIS,” such that the Service “fail[ed] to consider reasonable 

alternatives” in its NEPA analysis.  1 E.R. 37.  Because the court considered those flaws 

dispositive, it did not address the parties’ other arguments.  The court granted Plaintiffs’ 

motions for summary judgment and vacated the Service’s ROD and FEIS.  1 E.R. 10. 
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 Rosemont moved to alter or amend the district court’s judgment on August 30, 

2019.  The court denied that motion on October 28, 2019.  1 E.R. 1–2. 

SUMMARY OF ARGUMENT 

 The Service regulates mining operations on National Forest System lands under 

a dual mandate.  First, the Service must allow mineral exploration and mineral resources 

development authorized by the Mining Law on “open” National Forest System lands.  

16 U.S.C. § 478.  Second, it must protect national forests from destruction and adopt 

reasonable rules and regulations for mining operations within those forests.  Id. §§ 478, 

551.  The Service’s analysis of Rosemont’s mining plan correctly reflects a nuanced and 

careful application of that dual mandate.  The district court erred in holding otherwise. 

 1. The district court erred in holding that the Service should have ensured 

that Rosemont’s unpatented mining claims, specifically those claims that Rosemont 

planned to use for its waste rock and tailings facilities, were valid before approving its 

proposed mining plan.  The court misunderstood the distinction drawn by the Mining 

Law between the statutory right to enter, explore, and occupy open federal lands for 

mining purposes, 30 U.S.C. § 22, and the entirely separate right to secure property 

interests in federal lands, id. §§ 23, 26, 29, 35, 36, 42.  A miner need not obtain a property 

right to exercise his statutory right to occupy lands open to mining.  Because the lands 

that Rosemont proposes to use for its waste rock and tailings facilities are open, 

Rosemont has a statutory right to occupy those lands, and the Service had no reason to 

evaluate whether Rosemont also possessed valid mining claims. 
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 Even assuming the Mining Law confines waste rock and tailings facilities to the 

four corners of a valid mining claim, the court erred in holding that the Service must 

assess the validity of Rosemont’s mining claims before approving Rosemont’s mining 

plan.  Neither the Organic Act nor the Service’s Part 228A mining regulations require 

the Service to undertake that analysis.  The fact that those authorities refer to the Mining 

Law does not, as the district court reasoned, create an implicit requirement that the 

Service investigate a mining claim’s validity before approving a mining plan on open 

lands.  Although the Service may investigate the validity of mining claims in some cases, 

it was under no obligation to do so here, and its decision not to do so was reasonable. 

 2. The Service also correctly applied its Part 228A mining regulations instead 

of its Part 251 special use regulations — which expressly exclude mining operations — 

to Rosemont’s proposed mining plan.  In so doing, the Service did not abdicate its 

regulatory responsibilities, as the district court incorrectly reasoned.  To the contrary, 

the Service recognized that it has “substantial regulatory power” over mining operations 

on lands within its jurisdiction, Locke, 471 U.S at 105, and its NEPA analysis reflects 

that it properly exercised that power here. 

 3. Even if the Service had an obligation to consider the factual basis for 

validity of some of Rosemont’s mining claims, Plaintiffs are entitled only to a remand 

to the Service to allow the agency to consider these issues in the first instance.  Thus, the 

district court erred in independently evaluating the administrative record to conclude 

that there was “no evidence of any mineralization” within Rosemont’s mining claims. 
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STANDARD OF REVIEW 

 This Court reviews summary judgment rulings de novo and applies the same 

standard of review as the district court.  San Luis & Delta-Mendota Water Authority v. 

Jewell, 747 F.3d 581, 601 (9th Cir. 2014). 

 The agency actions challenged here are reviewed under the deferential standard 

of the Administrative Procedure Act, 5 U.S.C. § 706(2)(A).  An agency action is arbitrary 

only if “the agency has relied on factors which Congress has not intended it to consider, 

entirely failed to consider an important aspect of the problem, offered an explanation 

for its decision that runs counter to the evidence before the agency, or is so implausible 

that it could not be ascribed to a difference in view or the product of agency expertise.”  

Great Old Broads for Wilderness v. Kimbell, 709 F.3d 836, 846 (9th Cir. 2013) (internal 

quotation marks omitted).  In reviewing technical analyses within the agency’s expertise, 

the Court is “at its most deferential.”  Id. 

ARGUMENT 

I. The Service did not need to investigate the validity of any of 
Rosemont’s mining claims before approving its mining plan. 

 The district court erred in holding that the Service had to consider whether 

Rosemont’s mining claims were valid — that is, whether they included valuable mineral 

deposits — before approving Rosemont’s mining plan.  Because the Mining Law does 

not condition use of open federal lands on the location of a valid mining claim, the 

Service correctly concluded that it had no reason to investigate whether Rosemont’s 
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claims were valid.  Even assuming the Mining Law did include such a condition, neither 

the Organic Act nor the Service’s Part 228A regulations require the Service to assess 

the validity of a miner’s claims before approving his mining plan.  Either way, the Service 

reasonably decided not to assess the validity of Rosemont’s claims. 

A. The Service had no reason to investigate the validity 
of Rosemont’s mining claims because the Mining Law 
authorizes miners to use open federal lands for mining 
operations, including waste rock and tailings facilities. 

 The Mining Law creates two separate rights:  it confers upon all miners a statutory 

right to access, explore, and occupy federal lands for mining purposes, 30 U.S.C. § 22; 

and it confers upon those miners who locate a valid mining claim, including discovery 

of a valuable mineral deposit, a separate property right enforceable against competing 

miners and the federal government, id. §§ 23, 26, 35, 36.  Vis-à-vis the latter, a property 

right is necessary only if a miner seeks to assert that right against the United States — 

for example, if the miner attempts to patent his claim or mine on “withdrawn” lands.  

Id. § 29; 36 C.F.R. § 228.15.  But a miner need not establish a property right to exercise 

the statutory right to use and occupy open lands for mining.  See 30 U.S.C. § 22. 

 Because the lands that Rosemont proposes to use for its mining operations 

(including its storage and processing facilities) are open and because Rosemont is not 

asserting a property right against the United States, the Service had no reason to evaluate 

whether Rosemont’s mining operations would take place on valid mining claims.  The 

Service correctly recognized that the Mining Law gives Rosemont a statutory right to 
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access and occupy those open lands for mining purposes.  3 E.R. 259, 359, 446; 

4 E.R. 500–01; 5 E.R. 705, 755.  That conclusion was not arbitrary; instead, it reflected 

the agency’s proper understanding of the Mining Law. 

1. Section 22 codifies a statutory right to explore and 
occupy open federal lands for mining purposes. 

 The statutory right to explore and conduct mining operations on federal lands is 

established in § 22 of the Mining Law, which provides that “all valuable mineral deposits 

in lands belonging to the United States . . . shall be free and open to exploration and 

purchase, and the lands in which they are found to occupation and purchase.”  In short, 

it “allow[s] United States citizens to go onto unappropriated, unreserved public land to 

prospect for and develop certain minerals.”  Locke, 471 U.S. at 86; accord Clouser, 42 F.3d 

at 1524 & n.1 (recognizing that § 22 allowed the public to explore, prospect, and extract 

minerals from open lands). 

 When Congress enacted the Mining Law in the late 1800s, miners had been 

extracting minerals from federal lands for decades with no government permission to 

do so.  Section 22 reflects Congress’s intent to codify, not to limit, that right to develop 

federal minerals.  After all, Congress enacted the Mining Law to “encourage the 

exploration of the public lands and the discovery and development of such minerals as 

may be found in them.”  Consolidated Mutual Oil Co. v. United States, 245 F. 521, 523 (9th 

Cir. 1917).  As this Court has recognized:  “No citation of authority is required to 

support the statement that the all-pervading purpose of the mining laws is to further 
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the speedy and orderly development of the mineral resources of our country.”  United 

States v. Nogueira, 403 F.2d 816, 823 (9th Cir. 1968). 

 The Mining Law thus imposes very few limits on a miner’s right to enter and 

occupy open federal lands for mining purposes.  Most importantly, it does not require 

a miner to locate a mining claim, let alone discover valuable minerals, before entering 

and occupying open lands to explore for and develop minerals.  Indeed, § 22 says 

nothing at all about mining claims.  Likewise, the section’s reference to “occupation” of 

“the lands in which [valuable mineral deposits] are found” does not limit a miner’s right 

of occupation to only those parcels of land on which deposits of valuable minerals are 

actually found.  Instead, the reference to “valuable mineral deposits” is broadly 

“construed as including all lands chiefly valuable for other than agricultural purposes, 

and particularly as including non-metallic substances.”  Northern Pacific Railway v. 

Soderberg, 188 U.S. 526, 534 (1903); see also Davis v. Wiebbold, 139 U.S. 507, 522 (1891) 

(distinguishing between agricultural land and “mineral land”).  Historically, phrases like 

“lands known to be valuable for minerals,” “for mineral deposits,” “known mines,” and 

“land containing known mines” were “equivalent in meaning.”  Brady’s Mortgagee v. 

Harris, 1900 I.D. LEXIS 12, at *21 (Dep’t of Interior Jan. 22, 1900). 

 If the actual discovery of valuable minerals were necessary to occupy open lands, 

then a miner would need to discover minerals before exploring for them.  But the Supreme 

Court has recognized the obvious fact that “exploration must precede the discovery of 

minerals, and some occupation of the land ordinarily is necessary for adequate and 
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systematic exploration.”  Union Oil, 249 U.S. at 346.  In fact, § 22 imposes only two 

limits on a miner’s right to enter and occupy federal lands for mining purposes.5 

 First, and most importantly, miners may prospect, explore, and develop mineral 

resources only on those federal lands that remain “free and open.”  30 U.S.C. § 22; see 

also Oklahoma v. Texas, 258 U.S. 574, 599–600 (1922) (“Only where the United States 

has indicated that the lands are held for disposal under the land laws does the [Mining 

Law] apply . . . .”).  Congress, the President, or the Department of the Interior may 

withdraw lands from mining if, for example, they decide that other values weigh against 

allowing mineral development in those areas.  See, e.g., 43 U.S.C. §§ 1714 (authorizing 

Interior to withdraw lands and explaining procedure), 1702(j) (explaining that Interior 

may withdraw lands “to maintain other public values in the area or reserv[e] the area 

for a particular public purpose or program”). 

 For example, some federal lands administered by the Service have been 

withdrawn and classified as wilderness areas, Hjelvik v. Babbitt, 198 F.3d 1072, 1074 (9th 

Cir. 1999); national recreation areas, Cook v. United States, 42 Fed. Cl. 788, 789 (1999); 

or wildlife reserves, Pathfinder Mines Corp. v. Hodel, 811 F.2d 1288, 1291 (9th Cir. 1987).  

They have also been be withdrawn for agricultural use, Wiebbold, 139 U.S. at 522, and 

                                           
5 Although the Mining Law imposes no additional limits, later-enacted statutes and 
regulations do.  For example, a miner must prepare a mining plan for Service approval, 
36 C.F.R. § 228.4, and any Service approval must accord with the ESA, 16 U.S.C § 1536.  
Moreover, miners must obtain permits under Section 404 of the Clean Water Act, 33 
U.S.C. § 1344, for activities that result in the deposit of dredge and fill material into 
navigable waters. 
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to protect cultural, tribal, and other environmental resources, National Mining Ass’n, 877 

F.3d at 866–70.  If the government has not withdrawn particular National Forest System 

lands, however, then the Mining Law’s invitation to enter and occupy those lands for 

mineral development remains operative.  16 U.S.C. § 478; see also 4 E.R. 501 (explaining 

that “it is not even necessary to have a mining claim to explore for, process, and recover 

locatable minerals from Forest Service lands if the land is open to mineral entry”). 

 Second, miners must follow “the local customs or rules of miners in the several 

mining districts, so far as the same are applicable and not inconsistent with the laws of 

the United States.”  30 U.S.C. § 22.  As explained above (pp. 3–6), mining on federal 

lands had proceeded with no federal interference for nearly a century before enactment 

of the Lode Law.  Rather than impose new limits on the already successful mining 

industry, § 22 merely “gave the sanction of law” to customs miners had developed with 

no federal oversight.  Benson Mining & Smelting Co. v. Alta Mining & Smelting Co., 145 

U.S. 428, 431 (1892); accord Forbes v. Gracey, 94 U.S. 762, 763 (1876) (similar). 

 Local customs imposed no relevant limits on a miner’s right to use federal lands 

for mining purposes.  As particularly relevant here, miners customarily held additional 

ground as “necessary for the deposit of tailings from their claims.”  McLaughlin v. Del 

Re, 71 Cal. 230, 235–36 (1886) (recognizing custom of using additional land in 

California’s “Old Gulch mining district”); see also Ritter v. Lynch, 123 F. 930, 932 (C.C.D. 

Nev. 1903) (recognizing that “[w]hen a place of deposit for tailings is necessary for the 

fair working of a mine, there can be no doubt of the miner’s right to appropriate such 
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ground as may be reasonably necessary for this purpose, provided he does not interfere 

with pre-existing rights” (quoting Jones v. Jackson, 9 Cal. 237, 244 (1858)).  But whether 

a miner had staked a claim did not affect his right to use federal land for mining and 

reasonably incident uses, like the waste rock and tailings facilities at issue here. 

2. Subsequent sections of the Mining Law explain how 
miners may secure property rights in mining claims. 

 Just as § 22 of the Mining Law grants free access to open federal lands, 

subsequent sections of the Mining Law confer the ability to obtain separate rights — 

property rights — on those miners who locate mining claims, discover a valuable 

mineral deposit, and comply with applicable regulatory requirements.  Davis v. Nelson, 

329 F.2d 840, 846 (9th Cir. 1964) (explaining that “the validity of [a miner’s] title” turns 

on whether “there [has] been a discovery of valuable mineral within the limits of the 

claim” (emphasis added)).  Mining claims are “property in the fullest sense of that term; 

and may be sold, transferred, mortgaged, and inherited.”  Wilbur v. United States ex rel. 

Krushnic, 280 U.S. 306, 316 (1930); accord Freese v. United States, 639 F.2d 754, 757 (Ct. Cl. 

1981) (“[F]ederal mining claims are ‘private property’ enjoying the protection of the 

fifth amendment.”).  Likewise, the Mining Law authorizes miners to locate unpatented 

mining claims without prior government approval.  Curtis-Nevada Mines, 611 F.2d at 

1281; see also Davis, 329 F.2d at 846. 

 For example, § 26 of the Mining Law provides that miners who locate mining 

claims “on any mineral vein, lode, or ledge” have “the exclusive right of possession and 
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enjoyment of all the surface” included within the boundaries of their claims.6  Miners 

who desire fee simple ownership of claimed lands may take additional steps to patent 

those claims.  Id. § 29 (describing patenting process).  The Mining Law provided a 

similar invitation to miners to obtain property interests in non-mineral land by staking 

and patenting mill sites.  Id. § 42.  In so doing, the Mining Law implicitly recognized 

that miners were already occupying open, non-mineral lands for mining purposes. 

 Of course, the act of securing and perhaps even patenting a mining claim can 

yield significant benefits for miners interested in protecting their investments, and most 

miners where possible locate claims for that reason.  See Broder v. Natoma Water & Mining 

Co., 101 U.S. 274, 276 (1879).  But nothing in the Mining Law requires a miner to secure 

a property right in federal lands under §§ 23, 26, 29, and 42 before exercising the 

statutory right under § 22 to enter, use, and occupy those lands for mining purposes. 

B. The district court conflated the statutory right to enter and 
occupy open lands with the option to secure property rights 
to that land. 

 The district court erred in holding that the Service was required to consider 

whether the mining claims that Rosemont proposed to use for storage and processing 

facilities contained marketable minerals — i.e., whether the claims were valid — before 

approving Rosemont’s mining plan.  Because the lands were open, Rosemont had a 

                                           
6 As explained above (p. 8) and below (p. 29), the Surface Resources Act made that right 
non-exclusive.  Otherwise, the Act did not limit rights conferred upon miners by the 
Mining Law. 
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statutory right to use them for its mining operations without securing property rights.  

Thus, the Service had no reason to consider whether the claims were valid. 

 First, the validity of a mining claim is relevant only when property rights are at 

issue.  They are at issue, for example, when a mining claimant seeks to patent its mining 

claims.  See 30 U.S.C. § 29.  They are also at issue when a miner proposes to conduct 

mining operations on lands withdrawn from the Mining Law.  See supra p. 20.  Property 

rights are not at issue here, however, because Rosemont does not seek to assert property 

rights against the United States in the lands on which it proposes to place its waste rock 

and tailings facilities.  See 3 E.R. 259, 359, 446; 4 E.R. 500–01; 5 E.R. 705, 755.  

Rosemont has not filed a patent application, does not propose to conduct mining 

operations on withdrawn lands, and has not asked the Service to determine its property 

rights for any other purpose.  Instead, Rosemont seeks merely to use and occupy open 

lands for mining operations, as authorized by § 22 of the Mining Law. 

 Yet the district court relied almost exclusively on cases in which property rights 

were at issue.  In so doing, the court conflated the statutory right to enter and occupy 

federal lands for mining and the property rights that may accrue from a valid mining 

claim.  The court cited, for example, the Supreme Court’s statement that “no right arises 

from an invalid claim of any kind.”  1 E.R. 22, 27 (quoting Best, 371 U.S. at 337).  In 

Best, holders of mining claims sought to enjoin Interior from administratively 

determining the validity of mining claims on lands that the government sought to use 

for a dam.  371 U.S. at 335.  In rejecting that request, the Court recognized that mining 
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claims “are a unique form of property,” id., and they “give[] to the claimant certain 

exclusive possessory rights” even against the United States, but that “no right arises 

from an invalid claim of any kind,” id. at 337 (internal quotation marks omitted).  The 

district court took that statement to refer to statutory and property rights alike.  1 

E.R. 22, 27.  In context, however, the Supreme Court recognized only that the claimants 

had no property right in the lands without a valid claim.  Best, 371 U.S. at 335–37. 

 The series of other cases on which the district court relied are inapposite for that 

same reason.  See, e.g., Cameron, 252 U.S. at 454–55 (explaining that if defendant’s mining 

claim on withdrawn land is invalid, the “United States still has the paramount legal title 

to the tract, and also has the full beneficial ownership” and may therefore eject him); 

Clouser, 42 F.3d at 1525 (explaining that “only persons establishing that they discovered 

a valuable mineral deposit prior to the withdrawal possess a valid right to mine claims 

there”); Lara v. Secretary of Interior, 820 F.2d 1535, 1537 (9th Cir. 1987) (explaining, in 

appeal of Interior conclusion that mining claims were invalid, that plaintiff located 

mining claims two years before the land was withdrawn); Waskey v. Hammer, 223 U.S. 

85, 90 (1912) (discussing validity in context of an ejection action brought by rival 

claimant).  In short, all of those cases address circumstances in which validity was 

relevant because the outcome of the case turned on whether a property right existed.  

Here, the validity of Rosemont’s mining claims is not relevant because the lands are 

open (not withdrawn), and Rosemont is not asserting a property right against the 

government or a rival private claimant. 
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 Second, the district court incorrectly read the Surface Resources Act to limit 

mining and mining-related activities under the Mining Law to the four corners of a 

mining claim.  1 E.R. 22–23, 29.  Congress enacted the Surface Resources Act to curb 

the practice of locating sham mining claims in order to gain property rights in federal 

lands for the construction of vacation homes, hotels, and the like.  See, e.g., United States 

v. Backlund, 689 F.3d 986, 996 (9th Cir. 2012) (holding that use of unpatented claim for 

exclusively residential purposes conflicted with the Surface Resources Act).  The Act 

specifies that only “prospecting, mining or processing operations and uses reasonably 

incident thereto” may occur on a mining claim.  16 U.S.C. § 612(a). 

 The Surface Resources Act does not, as the court reasoned, 1 E.R. 28–29, 

suggest that the Mining Law authorizes miners to conduct prospecting, mining, or 

processing operations and reasonably incident activities only on mining claims.  The Act 

“was corrective legislation, which attempted to clarify the law and to alleviate abuses 

that had occurred under the mining laws.”  Curtis-Nevada Mines, 611 F.2d at 1280.  It 

did not change the lands to which the Mining Law applied or specify where mining 

operations may or may not occur.  See id. (“Congress did not intend to change the basic 

principles of the mining laws when it enacted the [Surface Resources] Act.”). 

 Third, the district court misunderstood the Mining Law’s mill site provision to 

provide the exclusive avenue for miners to use additional lands for processing or milling 

facilities.  1 E.R. 35 & n.13.  But § 42 simply confers upon miners the option to secure 

property interests in non-mineral lands for mining and milling, just as they may secure 
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property interests in mineral lands under other provisions:  “Where nonmineral land 

not contiguous to the vein or lode is used or occupied by the proprietor of such vein 

or lode for mining or milling purposes, such nonadjacent surface ground may be 

embraced and included in an application for a patent for such vein or lode.”  30 U.S.C. 

§ 42(a).  Nothing in § 42 requires a miner to secure a mill site to use or occupy open land 

for mining or milling.  In fact, its reference to land “used or occupied” implicitly 

acknowledges that miners used unclaimed land for mining or milling, even before 

staking a mill site.  See, e.g., Conway v. Fabian, 108 Mont. 287, 305 (1939) (explaining that 

the “owner of tailings may deposit them either upon the public domain or on lands of 

which he has possession”). 

C. Regardless, the Service is not required to assess the validity 
of Rosemont’s claims. 

 This Court ultimately need not decide whether the Mining Law allows miners to 

enter, explore, and develop mineral resources on open lands without a valid mining 

claim.  The Mining Law aside, the district court erred in imposing on the Service an 

extra-statutory, extra-regulatory duty to assess whether Rosemont’s mining claims were 

valid before approving the mining plan.  No statute or regulation requires the Service 

to investigate validity — or the “factual basis” supporting validity — before approving 

a mining plan on open lands.   

 The Organic Act grants the Service authority to promulgate rules regulating the 

occupancy and use of the national forests and preserving the forests from destruction.  
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16 U.S.C. § 551.  In addition, the Act makes clear that the Secretary may not “prohibit 

any person from entering upon such national forests for all proper and lawful purposes, 

including that of prospecting, locating, and developing the mineral resources thereof.”  

Id. § 478.  There is no express direction in the Act regarding approval of mining plans; 

indeed, the Act does not mention mining plans at all, nor does the Act tie the Service’s 

regulatory authority to the existence of a valid mining claim.  Cf. Okanogan, 236 F.3d at 

478 (rejecting argument that the Organic Act requires the Service to do everything in 

its power to restrict mining).   

 Like the Organic Act, nothing in the Service’s regulations requires the Service to 

evaluate the validity of mining claims before approving a mining plan on open lands.  

As discussed above (pp. 9–11) and below (pp. 35–41), the requirement for approval of 

mining plans stems from the Service’s Part 228A regulations.  Those regulations 

mention validity only in reference to operations proposed on withdrawn wilderness lands.  

See 36 C.F.R. § 228.15(b) (specifying that only “[h]olders of unpatented mining claims 

validly established” may conduct mining operations in wilderness areas).  Here, 

Rosemont proposes to use only open lands:  the lands are not within wilderness areas, 

nor have they otherwise been withdrawn.  Accordingly, the Service’s regulations do not 

require the Service to investigate the validity of Rosemont’s mining claims before 

approving its mining plan.   

 Nevertheless, the district court inferred an obligation to investigate the “factual 

basis” for validity from Part 228A’s statement that it applies to “use of the surface of 
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National Forest System lands in connection with operations authorized by the United 

States mining laws.”  36 C.F.R. § 228.1, quoted in 1 E.R. 36.  But § 228.1 imposes no 

obligation on the Service to scrutinize the validity of a miner’s unpatented claims before 

approving a mining plan; indeed, it “sets no substantive standards that [the Service] 

could violate.”  Okanogan, 236 F.3d at 478.  “Rather, it merely explains the purpose of 

the remaining [Part 228A] regulations, which do set substantive standards.”  Id. 

 Further, construing § 228.1 to mean that operations on open lands are 

“authorized by the United States mining laws” only when the Service has confirmed 

that the operations will occur on valid mining claims is inconsistent with the agency’s 

role on lands that have not been withdrawn from operation of the Mining Law.  

Moreover, the Forest Service is primarily responsible for regulating surface use of 

National Forest System lands, not for administering and verifying rights under the 

Mining Law, which is the prerogative of the Secretary of the Interior.  43 U.S.C. § 2.  

Indeed, it would make little sense for Congress to make the Service’s regulatory 

authority turn on validity determinations, given that “plenary” authority to determine 

the validity of claims is vested in Interior, not in the Service.  Best, 371 U.S. at 336.   

 In any event, the Mining Law itself contains no such requirement.  Congress 

enacted the statute to encourage mineral development on federal lands with limited 

government oversight, and miners may locate mining claims on open land without prior 

government approval or review.  See supra pp. 4–5, 25 (discussing self-initiated and self-

executing rights).  Preventing a miner from using his mining claims until the 
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government has independently confirmed that those claims are indeed valid is 

inconsistent with that framework.  

 The district court’s recognition that mill site claims may be located under the 

Mining Law on lands that are entirely non-mineral in character underscores its error.  

1 E.R. 35 & n.13.  If non-mineral lands are open under the Mining Law, a miner need 

only locate, use, occupy, and maintain mill sites on those lands under § 42 in order to 

have valid claims.  Thus even without any valuable mineral deposits, the miner’s use 

would be “authorized by” the Mining Law.  It makes no practical sense to require the 

Service to evaluate mining claims for validity, when open federal land that is not mineral 

in character may be used for mineral processing operations.      

 Just as the Organic Act and Part 228A regulations do not require the Service to 

assess claim validity before approving a mining plan on open lands, Interior has 

concluded that no statute or regulation requires it to conduct that review either.  See 

Legal Requirements for Determining Mining Claim Validity Before Approving a Mining Plan of 

Operations, M-37012 at 2 (Nov. 14, 2005) (legal opinion prepared by Interior’s chief legal 

officer confirming that “no law requires a claim validity determination before mine plan 

approval on lands open to the operation of the Mining Law” (capitalization altered)), 

https://www.doi.gov/sites/doi.opengov.ibmcloud.com/files/uploads/M-37012.pdf. 

 As Interior has explained, the Mining Law “nowhere requires that [Interior] 

determine mining claim or mill site validity before allowing exploration or mineral 

development,” on open lands.  Id. at 2.  Thus, the agency “has determined the validity 
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of only a very small percentage of the hundreds of thousands of unpatented mining 

claims and mill sites on” lands within its jurisdiction.  Id. at 4 (stating that BLM “simply 

does not know and . . . need not know” whether mining claims on open lands are valid 

before approving a mining plan).  Because Congress “explicitly delegated authority” to 

Interior to interpret the Mining Law, its position is entitled to deference.  McMaster, 731 

F.3d at 891 & n.3. 

 Of course, both Interior and the Service have discretion to consider whether 

mining claims located on open lands are valid.  See Cameron, 252 U.S. at 460.  But because 

the Service has no legal duty under the Organic Act or the Part 228A regulations (or under 

the Mining Law, for that matter) to conduct any sort of validity analysis before 

approving a mining plan on open lands, it usually does not do so.  As the Service 

explained in responses to comments on the EIS, it is neither “common practice,” nor 

Service “policy, to challenge mining claim validity, except when (a) proposed operations 

are within an area withdrawn from mineral entry; (b) when a patent application is filed; 

and (c) when the agency deems that the proposed uses are not incidental to prospecting, 

mining, or processing operations.”  4 E.R. 677.  There is no question here that the lands 

at issue are open; that the Service reviewed a mining plan, not a patent application; and 

that Rosemont proposes to use the National Forest System lands for purposes 

reasonably incident to prospecting, mining, or processing operations.  Therefore, the 

Service’s decision not to scrutinize the validity of Rosemont’s claims was reasonable.  

*     *     * 
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 In sum, the district court erred in holding that the Service had a duty to 

investigate the validity of Rosemont’s mining claims before approving Rosemont’s 

mining plan.  The Service had no reason to conduct that analysis because the Mining 

Law does not condition use of open federal lands on the location of a valid mining 

claim.  Moreover, neither the Organic Act nor the Service’s regulations require the 

Service to assess the validity of a miner’s claims before approving his mining plan.  The 

Service’s decision not to investigate the validity of Rosemont’s claims was reasonable. 

II. The Service properly exercised its regulatory authority under the 
Organic Act. 

 The Service correctly analyzed Rosemont’s entire mining plan under its Part 

228A mining regulations instead of its Part 251 special use regulations.  See 36 C.F.R. 

§§ 228.1, 228.2.  Contrary to the district court’s suggestion, this does not mean that the 

Service “abdicated” its duty under the Organic Act to protect National Forest System 

lands from destruction and depredation.  1 E.R. 26.  In fact, the Service reasonably 

regulated Rosemont’s proposed mining operations to minimize adverse environmental 

impacts on national forests as required by the Organic Act and its regulations. 

A. The Service was right to analyze Rosemont’s mining plan, 
including the proposed waste rock and tailings facilities, 
under its Part 228A regulations. 

 The Service regulates mining operations from the cradle to grave:  the same 

regulatory framework applies from the beginning of exploration, 36 C.F.R. § 228.4, to 

the end of operations and final reclamation efforts, id. § 228.10.  As a result, the Part 
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228A regulations apply to all mining operations on open National Forest System lands, 

“regardless of whether said operations take place on or off mining claims.”  Id. 

§ 228.3(a); see also 3 E.R. 260 (noting that the Part 228A regulations “implement[] a 

longstanding policy of the Forest Service to efficiently administer locatable mineral 

operations including their ancillary uses whether or not they are on mining claims”).  

That framework does not change depending on the stage of development.  4 E.R. 499.  

Nor does it hinge on whether the operator has located a mining claim.  See id. (“The 

regulations apply to locatable minerals activity, whether or not the operator has active 

or valid mining claims.”).  After all, Congress, not the Service, has opened the lands to 

mining.  16 U.S.C. § 482.  The Service’s regulations simply set forth how mining 

operations that affect surface resources may occur on those lands.7 

 Indeed, the Part 228A regulations define “operations” to encompass many 

different activities:  “All functions, work, and activities in connection with prospecting, 

exploration, development, mining or processing of mineral resources and all uses 

reasonably incident thereto, including roads and other means of access on lands.”  36 

C.F.R. § 228.3(a).  This “makes sense” because, as even the district court recognized, 

                                           
7 Like the Service, BLM regulates mining operations through one comprehensive 
regulatory framework.  65 Fed. Reg. 69,998, 70,013 (Nov. 21, 2000) (stating, in preamble 
to BLM regulations at 43 C.F.R. Subpart 3809, that the definition of “operations” 
addresses “cradle to grave” activities on public lands).  BLM separately administers the 
establishment, maintenance, verification, and patenting of property interest in mining 
claims and mill sites.  43 C.F.R. Parts 3830 (Locating, Recording, and Maintaining 
Mining Claims or Sites), 3860 (Mineral Patent Applications). 
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the Mining Law authorizes activities that might occur off mining claims.  1 E.R. 36; see 

also supra pp. 20–25.  There are also countless activities that might not involve the 

extraction or processing of ore but that are reasonably incident to that work, like road 

construction and reclamation efforts.  See 5 E.R. 725–30; 3 E.R. 295–98, 406–08; see also 

1 E.R. 36.  Defining “operations” broadly allows the Service to fulfill its obligation 

under the Organic Act to ensure that all mining operations minimize adverse impacts 

to National Forest System lands.  See 16 U.S.C. §§ 478, 551; 36 C.F.R. §§ 228.1, 228.8. 

 Rosemont’s mining plan, including its proposed waste rock and tailings facilities, 

squarely fits within the scope of the Part 228A regulations.  Plaintiffs do not dispute 

that Rosemont owns private lands containing a large mineral deposit (including lands 

patented under the Mining Law), and that Rosemont intends to mine that deposit.  

4 E.R. 517; 5 E.R. 697.  Nor do Plaintiffs dispute that the proposed waste rock and 

tailings facilities are an integral part of the development of that mineral deposit.  As the 

Service explained, the “placement of waste rock and mill tailings on the Forest are 

considered to be activities connected to mining and mineral processing as per 36 CFR 

228 subpart A, and as such they are authorized activities regardless of whether they are 

on or off mining claims.”  3 E.R. 259.  Therefore, the Service properly analyzed 

Rosemont’s mining plan — including its proposed waste rock and tailings facilities — 

under its Part 228A regulations. 

 The district court incorrectly held that the Service should have instead split the 

mining plan into multiple parts and evaluated the waste rock and tailings facilities as if 
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Rosemont had sought authorization under the Service’s Part 251 special use regulations.  

1 E.R. 36–37.  That holding conflicts with the text and structure of the Service’s 

regulations.  The Service’s Part 251 regulations provide that “special uses” do not 

include uses “authorized by the regulations governing . . . minerals (part 228).”  36 

C.F.R. § 251.50(a).  In short, the two sets of regulations are mutually exclusive — the 

Service can apply only one.  See Backlund, 689 F.3d at 996; accord United States v. Lex, 300 

F. Supp. 2d 951, 959–60 (E.D. Cal. 2003) (“[B]ecause activity covered by the Forest 

Service’s mining regulations is excluded from the special use regulations, the appellants 

could not obtain a special use authorization for their activity which was subject to the 

mining regulations.” (citation omitted)). 

 For example, the Part 228A regulations require mine operators to submit a 

comprehensive mining plan that includes “all uses reasonably incident” to “prospecting, 

exploration, development, mining, or processing of mineral resources.”  36 C.F.R. 

§ 228.3(a); see also id. §§ 228.4(c)(3) (providing that mining plans must include 

information “sufficient to describe or identify the type of operations proposed and how 

they would be conducted”), 228.4(d) (supplements), 228.4(e) (modifications).  The 

regulations require the mining plan to address “tailings, dumpage, deleterious materials, 

or substances.”  Id. § 228.8(c) (requiring tailings and waste rock “to be deployed, 

arranged, disposed of or treated so as to minimize adverse impact upon the 

environment and forest surface resources”); id. § 228.4(c)(3) (requiring a plan to include 

“measures to be taken to meet the requirements for environmental protection”).  And 
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they do not allow the operator to omit those reasonably incident uses.  See id. 

§§ 228.3(a), 228.4(c)(3).  Nor do they require the operator to seek a special use permit 

under the Part 251 regulations for those uses.  Compare id. §§ 228.4 (discussing the 

requirements for a mining plan), 228.5 (explaining the Service’s approval process under 

Part 228A), with id. §§ 251.50(a) (explaining that before conducting a special use under 

Part 251, “individuals or entities must submit a proposal” and “obtain a special use 

authorization from the authorized officer”), 251.54 (detailing proposal requirements). 

 After analyzing a mining plan under Part 228A, the Service may take one of only 

five actions:  (1) “approve[] the plan”; (2) determine that a plan is not required under 

the regulations; (3) notify the operator “of any changes in, or additions to,” the plan 

“deemed necessary to meet the purpose of the regulations in this part”; (4) notify the operator 

that the Service needs more time to review the plan; or (5) determine that an EIS must 

be prepared before approval.  Id. § 228.5(a) (emphasis added).  There is no option for 

the district court’s proposed sixth action:  deny part of a mining plan and require the 

operator to apply for a Part 251 special use permit for reasonably incident uses like 

waste rock and tailings facilities.  1 E.R. 37. 

 Furthermore, the Service’s Part 251 regulations do not encompass approval of 

mining operations.  In fact, they expressly exclude it.  36 C.F.R. § 251.50(a).  Those 

regulations set forth a different standard of review and procedures for approval.  See id. 

§ 251.54 (setting forth screening process that considers the public interest, management 

purpose, and the applicable forest land and resource management plan).  The Service 
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may not authorize mining operations, including waste rock and tailings facilities, under 

those regulations because they require the Service to deny any special use involving 

“disposal of solid waste or disposal of radioactive or other hazardous substances.”  Id. 

§ 251.54(e)(ix). 

 If the district court were correct that the Service’s regulatory framework turned 

on the existence of valid mining claims rather than reasonably incident uses, the court 

would place the Service in a double bind.  The Service either would need to spend 

significant time and resources investigating the validity of hundreds (if not thousands) 

of mining claims before processing mining plans, or would need to apply two sets of 

regulations to different parts and even phases of one mining plan.  Neither approach is 

workable, and both ignore the Service’s mandate to balance mining and forest resource 

protection.  Weiss, 642 F.2d at 298; see also Bohmker v. Oregon, 903 F.3d 1029, 1038 (9th 

Cir. 2018) (discussing the dual mandate). 

 The district court’s conclusion also directly contradicts this Court’s precedent, 

which recognizes that the proposed use of the land, not the existence of a mining claim, 

dictates which set of regulations applies.  Backlund, 689 F.3d at 996; see also Clouser, 42 

F.3d at 1530 (observing that Forest Service regulation turns on the nature of the 

activity); United States v. Doremus, 888 F.2d 630, 633 (9th Cir. 1989) (recognizing that the 

Part 228A regulations apply to “reasonably incident” operations).  In Backlund, for 

example, this Court upheld the Service’s determination that a miner’s year-round 

residence on National Forest System lands was not reasonably incident to his mining 
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activities and therefore “was not authorized by the mining laws and [the Part 228A] 

regulations.”  689 F.3d at 996.  The Court rejected the miner’s argument that residency 

on a mining claim is always reasonably incident to mining “so long as the claim is valid.”  

Id.  The Court instead agreed with the Service that validity was irrelevant:  because the 

miner’s use of the land was unrelated to mining, it was a special use requiring 

authorization under the Service’s Part 251 regulations.  Id. 

 By contrast, it is undisputed that Rosemont proposes to use open federal lands 

(and its own private lands) for mining operations and reasonably incident uses.  Indeed, 

the Service reasonably determined that Rosemont’s proposed waste rock and tailings 

facilities were an indispensable part of its proposed mining operations.  3 E.R. 259; 

4 E.R. 496; 5 E.R. 696.  Thus, the Service’s decision to apply its Part 228A regulations 

was not arbitrary or capricious.  Cf. Doremus, 888 F.2d at 633 (“[A]lthough appellants 

have a right to dispose of vegetative resources where such disposal is ‘reasonably 

incident’ to their mining operation, they may not exercise that right without first 

obtaining approval of their operation in the manner specified in 36 C.F.R. Part 228.”). 

B. The Service correctly recognized the scope of its regulatory 
authority under Part 228A. 

 The district court also failed to appreciate that the Service’s Part 228A regulations 

impose substantial, meaningful limits on mining operations.  If operations will “likely 

cause a significant disturbance of surface resources,” then the mine operator must 

submit a mining plan and may not proceed without the Service’s approval.  36 C.F.R. 
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§ 228.4(a)(3), (4).  As the Service noted in its original preamble to the regulations, “the 

essence of adequate regulation is development of operating plans which reflect both 

the necessities for environmental protection and for the use of surface resources in 

connection with mineral operations.”  39 Fed. Reg. at 31,317.  Indeed, miners “do not 

have an unfettered right to explore and mine federal lands.”  Bohmker, 903 F.3d at 1038. 

 Under its Part 228A regulations, the Service may not approve a mining plan if 

the plan lacks reasonable requirements to protect surface resources, or if the operator 

is unwilling or unable to make the necessary changes to minimize the adverse 

environmental impacts.  36 C.F.R. §§ 228.5(a)(3), 228.8.  For instance, the Service may 

require miners to use non-motorized vehicles in some cases.  See, e.g., Clouser, 42 F.3d at 

1529–31 (upholding Service decision requiring use of pack animals to access particular 

mining claims); Public Lands for the People, Inc. v. USDA, 697 F.3d 1192, 1194–99 (9th 

Cir. 2012) (upholding Service decision requiring miners to obtain advance permission 

to use motor vehicles in particular areas).  It may also prohibit unreasonably destructive 

mining methods.  36 C.F.R. § 228.8; cf. United States v. Richardson, 599 F.2d 290, 291 (9th 

Cir. 1979) (affirming grant of Service’s motion to enjoin blasting and bulldozing on 

unpatented mining claims).  And the Service may condition its approval on the adoption 

of measures designed to minimize adverse impacts to the surface.  See 36 C.F.R. 

§ 228.5(a)(3) (providing that the Service may “[n]otify the operator of any changes in, 

or additions to, the [mining plan] deemed necessary to meet the purpose of the 

regulations”).  The Service imposed those conditions here.  3 E.R. 300; 4 E.R. 553–660. 
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 To be sure, the Service’s regulatory authority over mining plans has its limits.  

The Service may neither prohibit mining operations on open National Forest System 

lands, 16 U.S.C. § 478, nor “unreasonably circumscribe[]” such operations “as to 

amount to a prohibition,” Weiss, 642 F.2d at 299.  Thus, the Service “cannot 

categorically deny a reasonable plan of operations.”  Siskiyou Regional Education Project v. 

Rose, 87 F. Supp. 2d 1074, 1086 (D. Ore. 1999); accord Baker v. USDA, 928 F. Supp. 

1513, 1518 (D. Idaho 1996).  That said, the Service regularly requires mining operators 

to add controls and conditions to mining plans, while recognizing that it may not 

disapprove reasonable plans that will be carried out in an environmentally responsible 

manner.  See Havasupai Tribe v. United States, 752 F. Supp. 1471, 1491–92 (D. Ariz. 1990). 

 The Service correctly recognized those boundaries here.  It observed that 

“[p]ursuant to Federal law, the Forest Service may reasonably regulate the use of the 

surface estate to minimize impacts to Forest Service surface resources.”  5 E.R. 706.  

Moreover, the Service recognized its power to “reject an unreasonable [mining plan].”  

5 E.R. 755.  At the same time, the Service acknowledged it “cannot categorically 

prohibit mining or deny reasonable and legal mineral operations under the mining law.”  

Id.; accord 3 E.R. 362; 4 E.R. 667.8 

                                           
8 The Service also identified the Surface Resources Act as one limit on its discretion to 
regulate Rosemont’s mining activities.  See, e.g., 5 E.R. 706, 723.  The Act applies only 
to the Service’s regulation of non-mining uses on the surface of mining claims; it does 
not apply to its review of mining plans.  The relevant limit on the Service’s discretion 
to approve or deny mining plans originates in the Organic Act, 16 U.S.C. § 478, which 
the Service recognized.  3 E.R. 358–59; 4 E.R. 667; 5 E.R. 772. 
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 The district court was wrong to assume that the Service’s recognition of these 

limits of its authority amounted to a surrender of its regulatory responsibilities.  

1 E.R. 37–39.  The record reflects that the Service took seriously its duty to “consider 

the beneficial and adverse impacts of each alternative in determining reasonable 

measures to impose on the [project] for the protection of Coronado National Forest 

resources.”  3 E.R. 362; 4 E.R. 553-660.  Indeed, as discussed below (pp. 48–50), the 

Service rejected Rosemont’s proposed mining plan and required Rosemont to submit a 

new plan with major changes and additions to “best achieve[] the minimization of 

impacts to Forest Service surface resources.”  5 E.R. 706. 

C. The Service’s NEPA analysis shows that it exercised its 
authority reasonably. 

 The district court ruled that the Service’s failure to apply its Part 251 special use 

regulations to Rosemont’s proposed placement of waste rock and tailings “infected the 

[EIS] and led to the Forest Service misinforming the public and failing to consider 

reasonable alternatives” in its NEPA analysis.  1 E.R. 37.  But the Service’s decision to 

analyze Rosemont’s entire mining plan under its Part 228A regulations was not arbitrary 

or capricious.  See supra pp. 35–41.  Thus, there was no error that could have “infected” 

the Service’s NEPA analysis.  In any event, that analysis took the requisite hard look at 

the project’s impacts:  the Service considered reasonable alternatives to Rosemont’s 

proposed action (including a no-action alternative), and the agency ultimately selected 

the alternative it determined would cause the least surface disturbance.  5 E.R. 754–61. 
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 The Service evaluated a range of alternatives before selecting a group for further 

detailed study.  3 E.R. 452–66; 5 E.R. 761–62.  In the process, the Service rejected an 

alternative that would have limited Rosemont’s mining operations to its private lands 

because it would be “technically and financially infeasible, and would not meet the 

purpose of and need for action.”  5 E.R. 844.  As the Service explained, the “storage 

volume of this area . . . would fit, at the most, 852 million cubic yards,” which is 

“insufficient for this operation, and would limit Rosemont’s access to their mineral 

resources.”  Id.  That sort of technical analysis is entitled to substantial deference.  See 

Protect Our Communities Foundation v. Jewell, 825 F.3d 571, 581 (9th Cir. 2016). 

 Contrary to the district court’s suggestion, 1 E.R. 38 n.15, NEPA does not 

require the Service to analyze “[a]lternatives that are unlikely to be implemented” or 

“alternatives which are infeasible, ineffective, or inconsistent with the [agency’s] basic 

policy objectives.”  Resources Ltd. v. Robertson, 35 F.3d 1300, 1307 (9th Cir. 1993) (internal 

quotation marks omitted).  Likewise, the Organic Act does not require the Service to 

select, or even consider, the most environmentally preferable mining alternatives.  

Okanogan, 236 F.3d at 477.  To the contrary, the Service’s Part 228A regulations require 

the Service to “consider[] the economics of the operation along with the other factors 

in determining the reasonableness of the requirements for surface resource protection.”  

36 C.F.R. § 228.5(a).  Thus, the Service’s decision to exclude various action alternatives 

from detailed study was reasonable and consistent with well-established law. 
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 The Service ultimately considered six alternatives in detail, including a no-action 

alternative, Rosemont’s proposed plan, and four action alternatives.  5 E.R. 754-61.  The 

differences among the action alternatives “focus[ed] on placement and design of the 

tailings and waste rock facilities,” 5 E.R. 707, including various potential placements: 
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3 E.R. 299. 

 The Service also studied a no-action alternative in detail.  3 E.R. 263, 298, 304–

08, 475–90.  “A no action alternative in an EIS allows policymakers and the public to 

compare the environmental consequences of the status quo to the consequences of the 

proposed action.”  CBD v. U.S. Department of Interior, 623 F.3d 633, 642 (9th Cir. 2010); 

accord 40 C.F.R. § 1502.15.  It is meant to “provide a baseline” against which the action 

alternatives are evaluated.  CBD, 623 F.3d at 642.  Thus, the Service explained that the 

“no action alternative was developed to provide an environmental baseline with which 

to compare the action alternatives.”  5 E.R. 755.  It recognized that under the no-action 

alternative, Rosemont “would not develop the Rosemont mineral deposit at this time,” 

and therefore the environment “would not be affected by the construction, operation, 

reclamation, or closure of the mine.”  3 E.R. 298.  The Service considered that no-

action alternative in detail, comparing it against each action alternative.  See 3 E.R. 263, 

298, 304–08, 475–90.  

 After a thorough review of each alternative, the Service selected Alternative 4 — 

the Barrel Alternative — because it “will result in the smallest amount of acres directly 

disturbed.”  5 E.R. 708.  That alternative restricts the footprint of the tailings and waste 

rock facilities, placing them closer to the mine pit and shifting them south.  3 E.R. 432, 

439; 3 E.R. 299 (map); 5 E.R. 796.  This “constrained footprint” avoids and minimizes 

numerous environmental impacts.  5 E.R. 708.  For example, it will directly impact the 

fewest waterways and springs; directly disturb the fewest acres of riparian areas; and 
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modify the fewest acres of vegetation.  5 E.R. 708–09.  The adjusted placement of the 

waste rock and tailings facility also “carefully avoids impacting one of the more 

significant cultural sites” within the project area (the Ballcourt Site).  5 E.R. 717. 

 Additionally, the Barrel Alternative was the only one that did not include a heap 

leach facility.  5 E.R. 756.  “Heap leaching” uses a special surface and solvents to extract 

minerals from ore.  4 E.R. 535, 537; see also 3 E.R. 296.  Rosemont’s proposed heap 

leach facility was a subject of concern for several commenters, who noted that the 

leaching process could lead to groundwater contamination during operation of the mine 

and after closure.  4 E.R. 520; 5 E.R. 711–13.  The Service determined that removal of 

the facility would “reduce[] or avoid[] a number of environmental impacts.”  5 E.R. 713. 

 The Service further conditioned its approval of Rosemont’s mining plan on 

significant environmental, cultural, and other mitigation and monitoring requirements.  

5 E.R. 730–36 (summarizing the relevant environmental safeguards, including 

avoidance, mitigation, and monitoring); 4 E.R. 553–660 (mitigation and monitoring 

plan).  For example, Rosemont must establish programs to protect and enhance habitat 

for native fish and wildlife species, including buying conservation land and water rights.  

5 E.R. 743–46. 

 To be sure, the Service recognized that “[t]here is no one action alternative that 

completely mitigates or eliminates effects on important resource values when the 

proposal results in the placement of about 1.9 billion tons of waste rock and tailings on 

the landscape.”  5 E.R. 723.  It grappled with its obligation to select “an alternative that 
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represents the best balance of mitigating effects and avoiding significant impacts to 

cultural, social, and resource values while allowing mining activities authorized in 

Federal law.”  Id.  But the Service ultimately determined that selection of the Barrel 

Alternative fulfilled its dual mandate to prevent destruction and depredation without 

impermissibly encroaching on mining operations authorized by the Mining Law.  See 

Weiss, 642 F.2d at 299.  That is exactly what the Organic Act instructed the Service to 

do.  See Okanogan, 236 F.3d at 478 (holding that text of the Organic Act “does not 

support Plaintiffs’ assertion that, when the Forest Service is forced to choose between 

project alternatives, environmental interests always trump mining interests”). 

 The district court was wrong to suggest that the Service should have instead 

selected the no-action alternative.  1 E.R. 37–38 & n.15.  The Service was not required 

to select the no-action alternative.  To the contrary, because the Service determined that 

the Barrel Alternative would allow mining to proceed while minimizing adverse 

environmental impacts, the Organic Act prohibited the Service from selecting the no-

action alternative.  16 U.S.C. § 478; 4 E.R. 670.  As this Court has admonished, the 

Service may not “categorically prohibit mining or deny reasonable and legal mineral 

operations.”  5 E.R. 755; Weiss, 642 F.2d at 299. 

 To the extent that the district court held otherwise, it erred.  NEPA does not 

mandate particular substantive results.  South Coast Air Quality Management District v. 

FERC, 621 F.3d 1085, 1092 (9th Cir. 2010).  Nor may it “be used to broaden [an 

agency’s] congressionally-limited role.”  Id.; NRDC, Inc. v. EPA, 822 F.2d 104, 129 (D.C. 
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Cir. 1987) (“NEPA, as a procedural device, does not work a broadening of the agency’s 

substantive powers.”); Cape May Green, Inc. v. Warren, 698 F.2d 179, 188 (3d Cir. 1983) 

(NEPA “does not expand the jurisdiction of an agency beyond that set forth in its 

organic statute.”).  Applying these principles, other courts have correctly recognized 

that NEPA “does not expand the authority of the Forest Service to include rejection of 

an otherwise reasonable plan of operations.”  See, e.g., Havasupai Tribe, 752 F. Supp. at 

1492 (upholding Service EIS that analyzed the no-action alternative as baseline, but 

ultimately selected an action alternative that approved a modified mining plan). 

 In sum, the Service’s NEPA analysis shows that it properly exercised its authority 

under the Organic Act. 

III. Even if a remand to the Service were in order, the district court went 
too far. 

For the reasons discussed above (pp. 19–49), this Court should reverse the 

district court’s order in its entirety.  But even if the Court disagrees with the Service on 

the merits, it should nonetheless reverse the district court’s decision to the extent that 

it did more than vacate and remand to the Service.  See Florida Power & Light Co. v. Lorion, 

470 U.S. 729, 744 (1985). 

It is well established that a federal court is “not generally empowered to conduct 

a de novo inquiry into the matter being reviewed and to reach its own conclusions based 

on such an inquiry.”  INS v. Ventura, 537 U.S. 12, 16 (2002) (quoting Florida Power, 470 

U.S. at 744).  Thus, if a court determines that an agency’s action is unsupported, it 
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should generally remand to that agency “for decision of a matter that statutes place 

primarily in agency hands.”  Id. at 16.  It should “not compensate for the agency’s 

dereliction by undertaking its own inquiry into the merits.”  San Luis, 747 F.3d at 603 

(internal quotation marks omitted). 

Here, the district court “seriously disregarded” the Service’s “legally mandated 

role.”  Ventura, 537 U.S. at 17.  After concluding that the Service failed to adequately 

consider the “factual basis” supporting the validity of Rosemont’s mining claims, the 

court conducted its own de novo review of the administrative record.  1 E.R. 30–33.  

Based on a general discussion of the geology in the EIS, the court declared that there 

was “no evidence of any mineralization” within some of Rosemont’s claims.  1 E.R. 17; 

see also 1 E.R. 30–33.  It is unclear whether the court intended its statements to be 

conclusive validity determinations like the determinations made by Interior or simply 

its own assessment of the evidence in the administrative record.  But either way, the 

court overstepped. 

 First, the court’s decision includes several statements suggesting that Rosemont’s 

claims are legally invalid based on the court’s own review.  See, e.g., 1 E.R. 12 (“[T]he 

record reflected that the unpatented claims were invalid.”); id. (stating that Rosemont 

had “invalid unpatented mining claims”).  If the court intended its order to constitute 

a final determination of the validity of Rosemont’s claims, the court clearly erred.  It is 

Interior — not the district court or the Service — that has primary jurisdiction to 

determine mining claim validity.  Best, 371 U.S. at 339; Cameron, 252 U.S. at 460.  At a 
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minimum, therefore, the court should have refrained from declaring Rosemont’s claims 

“invalid.”  Cf. United States v. Haskins, 505 F.2d 246, 253 (9th Cir. 1974) (holding that 

the district court properly referred a patent application to Interior for administrative 

processing); Mach-Tronics, Inc. v. Zirpoli, 316 F.2d 820, 834 (9th Cir. 1963) 

(“administrative determination should precede adjudication in the courts”). 

 Besides, any validity determination would be improper on this record.  Under 

the Due Process Clause, mining claimants are entitled to a factual hearing before their 

claims are declared invalid.  Collord v. U.S. Department of Interior, 154 F.3d 933, 935 (9th 

Cir. 1998); see also Matthews v. Eldridge, 424 U.S. 319, 333 (1976).  Likewise, validity 

determinations typically include on-the-ground field examinations to test for the 

presence of valuable mineral deposits.  See, e.g., Freeman, 83 F. Supp. 3d at 178–79.  Here, 

the court did not hold a factual hearing, nor did it conduct an on-the-ground 

examination of Rosemont’s claims.  In fact, it did not even specify which of Rosemont’s 

850 unpatented mining claims it believed lacked a valuable mineral deposit.  

Accordingly, to the extent that the court conclusively declared any of Rosemont’s 

mining claims invalid, that part of the court’s decision should be vacated. 

 Second, the court also erred even if it intended only to offer its own assessment 

of the evidence in the administrative record.  The Service never represented that the 

administrative record contained all the evidence necessary for the court or the Service 

(or anyone else) to evaluate the “factual basis” for validity of Rosemont’s mining claims.  

Indeed, the court itself recognized that “the administrative record provides, at best, 
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internally inconsistent evidence.”  1 E.R. 31.  Yet the court went on to evaluate and 

weigh the (incomplete) evidence on its own, disregarding this Court’s instruction that 

it is not the “proper role” for a federal court to “act as a panel of scientists.”  Lands 

Council v. McNair, 629 F.3d 1070, 1076 (9th Cir. 2010) (internal quotation marks 

omitted).  Thus, even if this Court holds that the Service must evaluate the “factual 

basis” for validity of Rosemont’s mining claims before approving Rosemont’s mining 

plan, the Court should remand so that the Service has “the opportunity to address the 

matter in the first instance in light of its own expertise.”  Ventura, 537 U.S. at 17. 

CONCLUSION 

 For these reasons, the judgment of the district court should be reversed. 

Of Counsel: 
 
STEPHEN A. VADEN 
General Counsel 
U.S. Department of Agriculture 
 
June 15, 2020 
90-1-4-14991 

Respectfully submitted, 
 
s/ Amelia G. Yowell 
s/ Sommer H. Engels    
JEFFREY BOSSERT CLARK 
Assistant Attorney General 
ERIC GRANT 
Deputy Assistant Attorney General 
ANDREW C. MERGEN 
ANDREW A. SMITH 
SOMMER H. ENGELS 
AMELIA G. YOWELL 
Attorneys 
Environment and Natural Resources Division 
U.S. Department of Justice 
 
 
 

 

  

Case: 19-17585, 06/15/2020, ID: 11722593, DktEntry: 24, Page 66 of 96



 

54 

STATEMENT OF RELATED CASES 

 The following case is related within the meaning of Circuit Rule 28-2.6:  Center 

for Biological Diversity v. U.S. Fish & Wildlife Service, 9th Cir. No. 20-15654 (docketed 

Apr. 14, 2020) (Rosemont appeals the district court’s grant of summary judgment to 

the U.S. Fish and Wildlife Service on Rosemont’s cross-claim asserted under the 

Endangered Species Act in a consolidated case in the district court). 
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